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Def endant s,

DECI SI ON AND ORDER

RONALD R LAGUEUX, Chief Judge

Plaintiffs, owners of an office building, sought to | ease
their building to a departnent of the State of Rhode Island in
the late 1980s. The State eventually chose anot her buil di ng,
owned by several of the nanmed defendants. In the wake of public
revel ations of official corruption reaching into the highest
| evel s of state governnment, plaintiffs brought this action for
civil damages resulting fromthe failed attenpt to | ease property
to the State. This suit takes aimat the rival building owners,
officials of the State, as well as attorneys and bankers invol ved

in the |lease. The plaintiffs’ weapon of choice is the federal



Racket eer | nfluenced and Corrupt Organi zations Act, 18 U.S. C

88 1961-68. ("RICO'). Riding the coattails of that sole federa
claimare sundry state causes of action based upon statutory
provi sions and common law. At the heart of the RICOclaimis the
allegation that plaintiffs were denied State business because

def endants were participants in a conplex schenme of rigging the
bui | di ng sel ecti on process through bribery and extortion. This
matter is now before the Court on Mtions for Summary Judgnment

of fered by several defendants. For the reasons stated bel ow, the
Mot i ons are granted.

BACKGROUND

The context within which this dispute evol ved represents a
sordid chapter in recent Rhode Island history, one that is well-
known to citizens who have wi tnessed the conviction of a forner
governor for his violations of the public’s trust. Reveal ed by
this shaneful episode was a governnent that often was for sale to
t he hi ghest bidder. Although plaintiffs have produced vol unes of
evi dence describing in sorrowful detail the particulars of this
culture of bribery and corruption, given the current procedural
posture of this case the facts essential to resolving these
Motions may be summarized briefly.

In early 1988, the Rhode Island Departnent of Enploynent and

Trai ning* ("DET") sought to acquire new office space for its

1. Although the departnent was naned the Departnent of

Enpl oyment Security when these events began, the agency was
subsequent |y renanmed the Departnment of Enpl oynent and Trai ni ng.
For the sake of clarity, the Court will use the nane "DET"

excl usively.



headquarters to nake way for the planned construction of the
Rhode |sland Convention Center on the site of the old DET offices
in Providence, Rhode Island. At that tine, plaintiff John G
Laranee ("Laranee"), a Connecticut businessman, was the Ceneral
Partner of The Lares Group Il ("Lares"), a Rhode Island limted
partnership that owned the Leesona Building in Warw ck, Rhode

| sl and.

DET officials expressed sone interest in the Leesona
Building to Laranmee and soon thereafter conducted several views
of the site in February and March 1988. According to Laranee,
after reviewi ng the building, DET officials indicated that the
Leesona Buil ding nmet the Departnent’s needs. However, at no tine
did representatives of the State commit in any way to | ease the
Leesona Buil ding. Furthernore, these discussions took place even
before the State had prepared official public bid specifications.
In May, DET' s Finance Director prepared a draft public bid
announcenent, one that was never released, |limting bid proposals
to buildings within the Gty of Warw ck.

The State issued the official Invitation for Lease Proposal
("ILP") for the new DET headquarters in June 1988. The ILP
specified that qualifying buildings needed to be |ocated in the
"periphery of the Central Business District of the Cty of
Providence.” Unlike its status under the draft ILP witten by
DET' s Finance Director, under the terns of the official ILP
Laranee’ s Leesona Building in Warwick was not a qualified

pr oposal .



On Novenber 29, 1988, the Rhode Island Departnent of
Adm ni stration, the agency charged wi th managi ng state governnent
properties, selected the Metcalf Building in Providence as the
| ocation for the new DET offices. The Metcalf Buil ding was owned
by Pine Street Realty Trust and Pine Street Realty Associ ates
Limted Partnership (collectively, "Pine Street"). O the
bi dders qualified under the official ILP, Pine Street was the
| onest bidder for the project. Defendants Joseph Di Batti sta,
Matthew J. Marcello, 11l ("Marcello"), and Joseph Mol licone, Jr.
("Mollicone") were trustees of the Pine Street trust and general
partners of the Pine Street limted partnership. Plaintiffs also
al | ege that defendants Rodney M Brusini ("Brusini"), Edward D.
DiPrete ("DiPrete"), Henry W Fazzano ("Fazzano"), and Edward F
Ri cci owned equity interests in the Pine Street venture at
rel evant tinmes. Defendant |awfirm H nckley, Alen & Snyder
represented Pine Street inits dealings with the State in the DET
matter. The firmalso represented at various tinmes Laranmee in
several of his business ventures.

Plaintiffs allege that Pine Street partners engineered the
change in the ILP specification fromWrw ck to Providence and
obtained the State’s award by bribing D Prete, then the Governor
of the State of Rhode Island. For the purposes of these Mtions,
the Court need not rehash plaintiffs’ allegations in great
detail. The essence of the story, according to the version
proposed by plaintiffs, is as follows. In My 1988, Ml licone

met with the Director of DET, defendant John S. Renza, Jr., and



t he governor’s canpai gn finance director and Pine Street partner
Brusini, to arrange the fix. In exchange for the selection of
the Pine Street proposal, DiPrete would receive $50,000 in cash
and a share in the Pine Street business. By April 1989 the
transaction was largely conplete: the State had executed a | ease
for the Metcalf Building and Pine Street partners had delivered
bribes to Brusini, who forwarded the cash to D Prete.

Laranee, suspicious of the circunstances surrounding the
selection of the Metcalf Building, |aunched an aggressive
publicity canpai gn questioning the award of the state lease. 1In
addition to witing letters to several newspapers calling into
doubt the propriety of the | ease, Laranmee contacted nunerous
public officials including representatives of the Governor’s
O fice, the Rhode Island Department of the Attorney Ceneral, the
United States Attorney for the District of Rhode Island, and
Rhode Island’ s Congressional del egation. These pleas for
i nvestigation began in |late 1988 and continued into 1989.

Typi cal of Laranee’s conplaints were his declarations in

Sept enber 1988 that there were "irregularities” in the selection
process, a charge nade to the Governor’s Ofice. Laranee also
charged that the process had been "rigged,"” a belief he expressed
to the head of the Rhode Island Republican Party and an attorney
who was the forner mayor of Warwi ck and who, Laranee suspect ed,
had political ties to D Prete.

Laranee contends that he and his business paid a price for

his probe into the validity of the DET | ease. According to the



Amended Conpl ai nt, Laranmee was the target of reprisals for his
attenpt to shed sunlight on the allegedly corrupt selection
process. He argues that defendants Fazzano, Marcell o, and
Bentl ey Tobin ("Tobin"), a partner in the H nckley, Alen |aw
firmand a director of Eastland Bank ("Eastland"), caused
Eastl and, the holder of the Leesona Building' s nortgage, to
sabot age Laranee’s personal and busi ness finances. According to
plaintiffs, Fazzano, Mrcello, and Tobin used unspecified neans
to force Eastland to declare the Leesona Buil ding nortgage in
default, to exercise an assignnent of rents clause in the
nort gage agreenent, to close Laranmee’s personal line of credit,
and to coerce Laranee and Lares to execute under econom c duress
a forbearance letter restructuring their debts with Eastl and.
Plaintiffs claimthat these actions forced Lares into
receivership. Al of these actions occurred in 1989 and 1990.
Furthernore, plaintiffs allege that these three defendants,
begi nning in Decenber 1992, maliciously interfered with the Lares
receivership. Plaintiffs contend that these three defendants
again used unidentified tactics to coerce the court-appointed
receiver to deny plaintiffs surplus funds fromthe receivership.
It is also alleged that Tobin, Fazzano, and Marcell o caused Lares
to be audited by Eastland and that the three "continued to
harass, deal unfairly and damage [Laranee] and Lares because he
woul d not stop trying to have various governnental officers |ook
into and void the Pine Street Lease.” Anended Conplaint { 58.

According to the Amended Conplaint, these three defendants al so



"refused to permt Eastland Bank to accept a reasonabl e plan
presented by the receiver” to rescue Lares from financi al

di saster. Anended Conplaint § 61. |In addition, Tobin is charged
wi th opposing a loan to Laranee froma third party. The pl eading
charges that when "Tobin got wind of the proposed |oan [he] was
able to dissuade this third-party from maki ng" the | oan. Anended
Compl aint  63.

Plaintiffs assert that defendants’ conduct with regard to
the DET | ease and the Eastland credit relationship gives rise to
causes of action under federal and state law. Accordingly, they
filed this lawsuit on August 30, 1995. On Decenber 8, 1997, this
Court granted plaintiffs’ notion to file the Arended Conpl ai nt
now before the Court. The Anended Conplaint details el even
counts. Count | alleges a cause of action under the civil
l[iability provision of the Rhode Island anti-bribery statute,

R1. Gen. Laws 8§ 11-7-6. Count Il alleges a cause of action
under the federal R CO Act, 18 U S.C. 88 1961-68. The renuai nder
of the counts in the Arended Conpl aint are based on state conmon
| aw theories. Count Il alleges a cause of action for breach of
t he covenant of good faith and fair dealing. Count IV alleges a
cause of action for "Aiding and Abetting Harmto Third Parties."
Count V alleges a cause of action for civil conspiracy. Count Vi
al l eges a cause of action for intentional interference with
contractual relations. Count VII alleges a cause of action for
breach of fiduciary duty. Count VIII alleges a cause of action

for "Prima Facie Tort, Comrercial Bad Faith and Unl awful Econom c



Duress and Conmon Law Tort." Count |X alleges a cause of action
for intentional infliction of enotional distress. Count X

al |l eges a cause of action for |loss of consortium suffered by
plaintiff Sharon Laranee. Count Xl alleges a cause of action for
| oss of consortiumsuffered by plaintiff John Laranee.

Plaintiffs argue that all defendants are jointly and severally

I i abl e under each of the counts.

The parties have engaged i n extensive discovery for several
years, including the taking of nunerous depositions and the
production of many docunents. Now several defendants nove for
summary judgment on a nunmber of grounds.? Mst inportantly,
defendants target plaintiffs RICO claim Procedurally,
def endants contend that the RRCOclaimis time-barred by the
statute of limtations applicable to the civil racketeering
statute. Substantively, defendants contend that plaintiffs have
failed to produce sufficient conpetent evidence to establish each
of the necessary elenments of a RICO cause of action. Finally,
defendants argue that this Court should decline to exercise
suppl emental jurisdiction over plaintiffs’ state lawclains if
the Court finds the RI CO count deficient.

DI SCUSSI ON

St andard of Revi ew

Rul e 56(c) of the Federal Rules of Civil Procedure sets

2. The Mdtions for Summary Judgnent were filed by defendants
Rodney M Brusini, Joseph DiBattista, Henry W Fazzano, Hi nckl ey,
Al en & Snyder, Matthew J. Marcello, 111, Mchael B. Nul man, John
S. Renza, Sr., Edward F. Ricci, and Bentley Tobin. Defendants
Edward D. Di Prete and Joseph Mol licone, Jr. did not file notions.

8



forth the standard for ruling on sumrary judgnment notions:

The judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of |aw.

Fed. R Cv. P. 56(c). The critical inquiry is whether a genuine
i ssue of material fact exists. "Material facts are those 'that

m ght affect the outcone of the suit under the governing law.' '

Morrissey v. Boston Five Cents Sav. Bank, 54 F.3d 27, 31 (1st
Cir. 1995) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 248 (1986)). "A dispute as to a material fact is genuine
"if the evidence is such that a reasonable jury could return a
verdict for the nonnoving party.' " [Id. (quoting Anderson, 477
U S. at 248).

On a notion for summary judgnment, the Court rnust view all
evi dence and rel ated reasonable inferences in the |ight nost

favorable to the nonnoving party. See Springfield Term nal Ry.

Co. v. Canadian Pac. Ltd., 133 F.3d 103, 106 (1st Cr. 1997).

"[When the facts support plausible but conflicting inferences on
a pivotal issue in the case, the judge may not choose between

those inferences at the summary judgnent stage." Coyne v. Taber

Partners |, 53 F.3d 454, 460 (1st GCr. 1995). Simlarly,
"[s]unmmary judgnment is not appropriate nerely because the facts
of fered by the noving party seem nore plausible, or because the
opponent is unlikely to prevail at trial." Gannon v.

Narragansett Elec. Co., 777 F. Supp. 167, 169 (D.R 1. 1991).

1. Subject Matter Jurisdiction

9



Subj ect matter jurisdiction in this case rests on the
federal question doctrine. This Court may exercise jurisdiction
over plaintiffs’ RICO claimunder 18 U S.C. 8§ 1964. The state
| aw causes of action are piggybacked onto the RICO claimbased on
this Court’s supplenental jurisdiction under 28 U S.C. 8§ 1367.
This is the only theory of federal jurisdiction available to
plaintiffs. D versity jurisdiction under 28 U S.C. 8§ 1332 cannot
be invoked here because there is a | ack of conplete diversity

anong the parties. See Carden v. Arkonma Assocs., 494 U S. 185,

187 (1990) (following the conplete diversity rule first
enunci ated by the Suprene Court in Strawbridge v. Curtiss, 7 US.

(3 Cranch) 267, 267 (1806)); Toste Farm Corp. v. Hadbury, Inc.,

70 F. 3d 640, 642 (1st Cr. 1995) (sane). Plaintiffs cannot
satisfy the conplete diversity requirenent of 8 1332 because one
of the partners in Lares, Donald Wgnall, is a Rhode Island
resident and several of the defendants are al so Rhode Island

residents. See Carden, 494 U.S. at 195-96 (holding that for the

pur poses of determning diversity jurisdiction, courts nust
consi der the residency of every partner in an unincorporated
association). Determning the sufficiency of the sole federal
claim therefore, is of primary inportance because the basis of
this Court’s jurisdiction hangs in the bal ance.
I11. The RI CO Count

A. Elenents of the cause of action

Federal |aw provides for both crimnal penalties and civil

remedi es agai nst individuals who participate in racketeering.

10



The civil cause of action for victinms of racketeering allows

t hat :
[a]ny person injured in his business or property by reason
of a violation of section 1962 of this chapter nmay sue
therefor in any appropriate United States district court and
shal | recover threefold the danmages he sustains and the cost
of the suit, including a reasonable attorney’s fee.

18 U.S.C. §8 1964(c). In addition to establishing a violation of

8 1962, a RICO plaintiff nust prove both factual and proxi mte

causation between the racketeering and a | egally-cogni zabl e

injury. See Holnes v. Securities Investor Protection Corp., 503

U S. 258, 268 (1992); Pujol v. Shearson/Anerican Express, lInc.,

829 F.2d 1201, 1205 (1st Cir. 1987).

A violation of 8 1962 consists of four essential elenents:
"(1) conduct (2) of an enterprise (3) through a pattern (4) of
racketeering activity." Sedima, S.P.RL. v. Inrex Co., 473 U S

479, 496 (1985) (footnote omtted); see 18 U . S.C. 88 1961-62.

The RICO statute provides that an "enterprise"” may consist of
"any individual, partnership, corporation, association, or other

| egal entity, and any union or group of individuals associated in
fact although not a legal entity.”" 18 U S.C. 8§ 1961(4). The
enterprise must forman entity "separate and apart” fromthe
pattern of racketeering activity with which it is charged.

Libertad v. Wlch, 53 F.3d 428, 441-42 & n.10 (1st Gr. 1995). A

pattern of racketeering activity "requires at |east two acts of
racketeering activity, . . . the last of which occurred within
ten years (excluding any period of inprisonnent) after the

commi ssion of a prior act of racketeering activity.” 18 U S.C,

11



8§ 1961(5). The crimes that qualify as racketeering activity are
enunerated in 8 1961 and include anong many others, the crinmes of
bri bery, extortion, and mail fraud, all of which are alleged in

t he Amended Conpl ai nt. See id. § 1961(1).

Plaintiffs contend that these crimnal acts were conducted
by the individual defendants as an enterprise with the goals of
preventing Lares fromw nning the DET | ease and, |ater, silencing
Laranee in his attenpt to expose the alleged corruption
According to this theory, these acts of racketeering activity
damaged plaintiffs’ business by denying themthe inconme of the
DET | ease and damaging their relationships with creditors.

B. The statute of limtations defect

The RICO claimnust fail because it is barred by the statute
of limtations. The United States Suprenme Court has ruled that a
four-year statute of |limtations applies to civil RICO cl ai ns.

See Agency Holding Corp. v. Malley-Duff & Assocs., Inc., 483 U S.

143, 156 (1987); Rodriguez v. Banco Central, 917 F.2d 664, 665

(st Cir. 1990). Left undefined by the Suprene Court, however,
was the matter of accrual.® Plaintiffs attenpt to exploit the
split anmong the circuits on this issue. At |east four federal
courts of appeals have held that a RI CO cl ai maccrues and,
therefore, the statute of limtations on that claimbegins to run

when the plaintiff has discovered, or should have di scovered,

3. The Court notes that the United States Suprenme Court is
likely to rule on this very issue this termin the appeal of
Rotella v. Wod, 147 F.3d 438 (5th Cr. 1998), cert. granted, 119
S. C. 1139 (1999).

12



both an injury to hinself and the pattern of racketeering

activity that caused the injury. See Ganite Falls Bank v.

Henri kson, 924 F.2d 150, 154 (8th G r. 1991); Bath v. Bushkin,

Gains, Gaines & Jonas, 913 F.2d 817, 820 (10th Cr. 1990), rev'd

on other grounds, Lanpf, Pleva, Lipkind, Prupis & Petiqgrow v.

Gl bertson, 501 U S. 350, 354 (1991); Bivens Gardens Ofice

Bldg., Inc. v. Barnett Bank, 906 F.2d 1546, 1554-55 (11th G r

1990); Keystone Ins. Co. v. Houghton, 863 F.2d 1125, 1130 (3d

Cir. 1988).

The United States Court of Appeals for the First Crcuit has
adopted a different rule. Despite plaintiffs’ attenpt to finesse
the inmport of the First Circuit’s decision, it is clear that in
this circuit, the majority rule applies. Under the "injury
di scovery” rule adopted by the First Crcuit, the statute of

l[imtations on a civil RICO claimbegins to run "when a plaintiff

knew or shoul d have known of his injury.” Banco Central, 917

F.2d at 666. In this circuit, the neter begins to tick when the
plaintiff discovers the injury, even if the plaintiff is unaware
of the precise acts of racketeering that caused the injury. See

Hodas v. Sherburne, Powers & Needham 938 F. Supp. 60, 63 (D

Mass. 1996) (explaining that plaintiff’s "plea that he did not
know of the ‘conduct’ that caused his injury is clearly
insufficient to alter the accrual date of his clainm'). This
formulation of the rule is in the ngjority anong the other
federal courts of appeals that have addressed the issue. See

Rotella v. Wod, 147 F.3d 438, 440 (5th Gr. 1998), cert.

13



granted, 119 S. C. 1139 (1999); Detrick v. Panalpina, Inc., 108

F.3d 529, 537 (4th Gr. 1997); MCool v. Strata Gl Co., 972 F. 2d

1452, 1464 (7th Gr. 1992); Bankers Trust Co. v. Rhoades, 859

F.2d 1096, 1102 (2d G r. 1988); Beneficial Standard Life Ins. Co.

v. Madariaga, 851 F.2d 271, 274-75 (9th Gr. 1988). Under the

Bankers Trust accrual rule, expressly adopted by the First

Circuit in Banco Central, "each tine plaintiff discovers or

shoul d have di scovered an injury caused by defendant’s violation
of § 1962, a new cause of action arises as to that injury.”

Bankers Trust Co., 859 F.2d at 1105; see Banco Central, 917 F.2d

at 666-68 (adopting the Bankers Trust accrual rules for civil

RICO clains). Accordingly, this Court nust eval uate each of
plaintiffs’” two clained injuries separately under the RI CO
statute of limtations standard.

Plaintiffs filed this |awsuit on August 30, 1995. Any
injury that plaintiffs were aware of, or should have been aware
of , before August 30, 1991 nay not constitute a basis for the
present civil RICO cause of action. Even when view ng the
evidence in the light nost favorable to plaintiffs, the proposed
cause of action cannot survive this scrutiny. Although
plaintiffs do not clearly enunerate the injuries that underlie
their RRCO claim the Court has sifted through the Anended
Conmpl ai nt, no nodel of perspicuity, and identified two injuries
all eged by plaintiffs to have been caused by the actions of
def endant s.

First, plaintiffs contend that they were damaged by the

14



award of the DET |ease to the owners of the Metcalf Buil ding.
This injury is easy enough to understand -- plaintiffs claimthat
they | ost potential rents due to the alleged schem ng of
defendants. Second, they allege that they were harned by the
forced receivership of Lares. Following plaintiffs’ |ine of
reasoni ng, the corrupt machinations of defendants in their
conspiracy to torpedo Laranee’s business forced Laranee’ s hand
and drove himto file for Lares’ receivership. The Arended
Conpl ai nt describes two tactics used by the nmenbers of the
al | eged conspiracy to silence plaintiffs. First, defendants
interfered with Eastland’ s credit rel ationships with both Laranee
and Lares, sonehow forcing the bank to tighten its grip on the
debts owed by Laranee and Lares, and eventual |y choking-off al
funds. Second, plaintiffs accuse defendants of nmeddling with the
receivership itself. They charge defendants with preventing the
recei ver fromdisbursing surplus funds, forcing an audit of their
busi ness, and preventing plaintiffs fromsecuring credit from
al ternative sources.

Nevert hel ess, there can be no doubt that the injury
all egedly suffered by plaintiffs as a result of the State’s award
of the DET | ease occurred before August 30, 1991. Plaintiffs
were well aware in 1989 that the Leesona Buil ding would not be
selected by the State for the new DET offices. For the purposes
of the statutory bar, nothing nore need be said. The second
injury allegedly suffered by plaintiffs, the forced receivership

of Lares, is also barred because plaintiffs filed for the

15



recei vership of Lares in January 1990 due to the "w ongful
actions" of defendants, according to the Arended Conpl ai nt.
Consequently, any RICO claimpredicated on this alleged injury is
al so barred.

C. The fraudul ent conceal ment claim

Yet plaintiffs are unwilling to concede defeat so readily.
In a fruitless attenpt to stave off application of the civil
racketeering statute of Iimtations, plaintiffs seek the shelter
of the fraudul ent conceal nent doctrine. The First Circuit has
recogni zed that the civil RICO statute of limtations may be
tolled by a defendant’s acts of fraudulently concealing the

nature of his wongdoing. See Banco Central, 917 F.2d at 667-68.

Plaintiffs nmust establish three elenents to invoke the fraudul ent
conceal ment defense with success: (1) wongful conceal nent of
their actions by the defendants (2) which prevented plaintiffs’
di scovery of their cause of action within the statutory period
and (3) due diligence on the part of plaintiffs in attenpting to
ferret out the claim See Berkson v. Del Mnte Corp., 743 F.2d

53, 55 (1st Cir. 1984); Hodas, 938 F. Supp. at 63; see also Klehr

v. AO Smth Corp., 521 U. S 179, 194 (1997).

Plaintiffs bear the burden of denonstrating that defendants
conceal ed "the facts that m ght | ead one to suspect anything."

Hodas, 938 F. Supp. at 63; see al so Pocahontas Suprene Coal Co.

v. Bethlehem Steel Corp., 828 F.2d 211, 218-19 (4th Cr. 1987).

Such conceal nent nust be the result of affirmative efforts by

defendants to prevent plaintiffs fromdiscovering the w ongdoi ng.

16



See Gimett v. Brown, 75 F.3d 506, 514-15 (9th G r. 1996).

Furthernore, resort to this equitable doctrine is inappropriate
nmerely because a plaintiff did not know each and every detail of
his cause of action within the statutory peri od.

Based on the evidence in the record, this Court concl udes
that plaintiffs had enough knowl edge of the wongful acts of
defendants during the statutory period to preclude application of
t he fraudul ent conceal ment doctrine at this stage of the
proceedings. In addition to contacting nunerous governnent al
agenci es and | ocal newspapers as far back as 1989 to demand
i nvestigation of the DET | ease, Laranee frequently discussed the
ci rcunst ances surroundi ng the award of the | ease to Pine Street
wel | before expiration of the statute of limtations. The
substance of these discussions, acknow edged by Laranee in his
sworn deposition, closely resenbles the essence of the charges in
t he Amended Conpl ai nt.

I n Novenber 1988, before the ILP was officially awarded,
Laranee nmet with two people he believed could provide himwth
access to the governor, John Hol nes, the head of the Rhode Island
Republ i can Party and Janes Taft, the fornmer mayor of the City of
Cranston. Laranee sought this political access because he
bel i eved t hat defendants were engaged in wongdoi ng and that the
i mproper conduct was being directed by powerful political forces
within state governnment. At Laranee’ s deposition, the follow ng
exchange t ook place regarding that 1988 neeti ng:

Question: And that neeting was for approximately two and a
hal f hours with Jim Taft, correct?

17



Answer : Yes.

Question: And at that nmeeting you said that you did not
believe that things were correct with respect to
the granting of this | ease?

Answer : Correct.
Question: That you felt that it was rigged?
Answer : That’s what | was told by two people in state

gover nnent .
Question: And at that time you knew about Joe Mol licone,

correct?
Answer : Yes.
Laranee Deposition, vol. 111, at 149-50. While Laranmee may not

have used the words bribery and extortion, the clear inport of
his use of the word "rigged” is that the award of the | ease was
controlled by inproper considerations and illegal influences. At
an earlier deposition, Laranee admts that he knew that "the dea
was orchestrated" for the benefit of Pine Street. Laranee
Deposition, vol. I, at 85. That such orchestration was overseen
by the Governor’s O fice was apparent to Laranmee, given his
deposition statenent that the change of the ILP s geographic
specification was ordered by the Governor’s Ofi ce.

Much of the substance of plaintiffs’ RICO cause of action
was described in open court by an attorney who represented
Laranee in a receivership action filed in state court in 1990.

At a hearing in Rhode I|sland Superior Court in March 1991,
Laranee’ s attorney expl ained that the Lares receivership was
conpel led by the award of the DET |ease to Pine Street. The
attorney bl aned the | oss on several parties who are now
defendants in the present action and who hel ped Pine Street
secure the | ease, including Tobin and Mol licone. The |ease was

not awarded to Lares, according to Laranee’s attorney, because of
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the "tortious interference" of defendants. The |awer concl uded

by referring to "this Bank’s conplicity, and these |aw firns’

i nvolvenent in this ness.” Laranmee Deposition, vol. |, at 86-88.
This evidence, along with simlar exanples within the

vol um nous record, scuttles plaintiffs’ attenpt to rescue their

Rl CO cause of action by deploying a fraudul ent conceal ment claim

The effort founders on the anple evidence of plaintiffs’

"know edge” of the alleged wongdoing as early as 1988. For the

pur poses of determining the nerit of plaintiffs’ equitable attack

on the statute of Iimtations, it is significant that nuch of the

nmeat of the Amended Conpl aint can be traced back to statenents

made by Laranmee well before August 30, 1991. For this reason,

plaintiffs cannot establish a |ack of know edge of defendants’

al | eged wongdoing, leaving the statute of limtations free to

work its prohibition on the RI CO count.*

4. Although it is unnecessary for the disposition of the Mtions
at issue, the Court is conpelled to note that plaintiffs’

al | egations of fraudul ent conceal ment are woeful |y i nadequate
under the pleading standards of Rule 9(b) of the Federal Rul es of
Cvil Procedure. The rule provides that "[i]n all avernments of
fraud or m stake, the circunstances constituting fraud or m stake
shall be stated with particularity.” Fed. R Gv. P. 9(b). The
rule is applicable to civil RICO cases. See Doyle v. Hasbro,
Inc., 103 F.3d 186, 194 (1st Cr. 1996). Specifically,
plaintiffs alleging fraudul ent conceal nent as a basis for tolling
the statute of limtations on a civil RICO action are obligated
to satisfy the rule. See Butala v. Agashiwala, 916 F. Supp. 314,
319 (S.D.N. Y. 1996). A well-pleaded allegation of fraud should

i nclude "specification of the tinme, place, and content of an

all eged fal se representation.” MGnNty v. Beranger Vol kswagen,
Inc., 633 F.2d 226, 228 (1st Cir. 1980). Conclusory allegations
of schenmes and conspiracies of silence are inadequate. See
Doyle, 103 F.3d at 194. Although the Amended Conpl ai nt expl ai ns
in detail how plaintiffs believe they were harmed, it is bereft
of specific exanples of how plaintiffs were msled in their
attenpts to uncover the truth and what roadbl ocks defendants

19



D. Substantive defects in the Rl CO count

The effort to ground a RI CO cause of action on the second
injury alleged by plaintiffs, the forced receivership of Lares,
suffers fromfurther substantive ills. In essence, there is no
basis in federal |law for constructing a civil RICO cause of
action on several of the deeds attributed to defendants in the
Amended Conplaint. None of the acts alleged by plaintiffs, apart
fromthose involving bribery, extortion, and nail fraud
surroundi ng the award of the DET | ease, constitute predicate acts
of racketeering activity under 18 U . S.C. 8§ 1961(1). In the
norass of the Amended Conplaint, it is unclear exactly what
predi cate acts of racketeering plaintiffs nean to allege. Wat
is clear is that several of the activities that plaintiffs |abel
as predicate acts surely do not make the cut. Even a cursory
exam nation of the RICO statute is sufficient to informa
diligent plaintiff that "conducting a continuing financial crimnes
enterprise in violation of 18 U S.C. § 225," "making fal se
statenents on a Bank’s records, in violation of 18 U S. C
§ 1001," and "anti-tying violations of the Federal Bank Hol di ng
Conpany Act, 12 U . S.C. 8 1972(1)(c)" do not neet the definition
of "racketeering activity" given by federal law. See 18 U. S.C.

§ 1961(1).

erected to prevent plaintiffs fromfollow ng their path.
Furthernore, plaintiffs fail to specify which defendants
commtted acts of conceal nent and when they were comm tted.
However, given the substantive inadequacies of plaintiffs’
fraudul ent conceal nent claim this pleading defect need not be
relied on by the Court in disposing of this matter.
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The only predicate crinmes alleged by plaintiffs that satisfy
the statutory definition of racketeering activity are bribery,
extortion, and mail fraud.® See id. Wiile these crimes can be
linked to specific alleged actions of several defendants in
securing the DET lease, it is unclear how these crines relate to
plaintiffs’ banking travails. Plaintiffs fail to explain how any
of the alleged conduct of Tobin, Fazzano, and Marcello with
regard to Eastland and the Lares receivership constitutes any one
of these crines. This Court is also unable to identify any
rel ati onship between the vague allegations and the definitions of
t he rel evant cri nes.

Plaintiffs are nost clearly off the mark when they
characterize as racketeering activity the alleged interference by
several defendants into the decisions of both the receiver and
Eastland officials. The Anended Conpl aint alleges that
defendants "refused to permt Eastland Bank to accept a
reasonabl e plan presented by the receiver which was nost
unusual ." Anmended Conplaint § 61. On the face of this
al l egation, no bribery, extortion, or mail fraud is alleged, nor
have plaintiffs adduced any conpetent evidence that m ght
transformthis charge into the necessary predicate act of

racketeering. The Anended Conplaint overflows with simlarly

5. Again, the Court is noved to note the failure of plaintiffs
to properly plead fraud in the Anended Conplaint. Although they
all ege acts of mail fraud, plaintiffs provide no details

what soever describing which of the defendants used the mails to
conmit a fraud or when, how, where, and to what end the mails
were used. Plaintiffs’ conclusory pleadings are wholly

i nadequat e under Rule 9(b).

21



deficient clains. The pleading asserts that defendants
"wrongfully refused to allow or permt the receiver to nmake any
di stributions of surplus funds to [Laranee],"” Anended Conpl ai nt

1 60, that defendants "caused Lares to be audited" by Eastl and,
Amended Conplaint f 61, that defendants "continued to harass,

deal unfairly and damage"” plaintiffs, Amended Conplaint § 58, and
that Tobin "was able to dissuade” a third party from | oani ng
Laranee noney, Amended Conplaint § 63. By characterizing these

acts as "wongful,” plaintiffs do not transformtheminto
racketeering activity. Merely tortious conduct is an
insufficient basis for a civil raceteering renedy; plaintiffs
nmust denonstrate that defendants’ actions constitute predicate
acts of racketeering as defined by 18 U S.C. 8§ 1961(1). No

i njury cogni zabl e under the civil RICO statute arises fromthis
al | eged conduct.

Li kewi se, the charges underlying plaintiffs’ claimof forced
receivership do not rise to the level of racketeering activity.
Two separate acts are alleged to have contributed to plaintiffs’
decision to file for the receivership of Lares. Plaintiffs
describe the first in the follow ng way: "pursuant to Tobin and
Fazzano’ s request on or about June 23, 1989 at a tinme when the
Lares nortgage paynent was |ess than twenty-five (25) days | ate,
a bank officer wongfully clainmed that [Laranmee] was in default,

[and] a bank officer notified and seized the rents from

the Leesona Building tenants.” Anmended Conplaint § 43. The

second precipitating event, according to the Armended Conpl ai nt,
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was Eastland’ s decision to apply the proceeds of a second
nortgage it granted on Laranee’ s residence to the outstanding
bal ance on Laranee’s personal line of credit. Again, plaintiffs
claimthat Eastland s conduct was part of defendants’ conspiracy.
They argue that the decision to use the nortgage proceeds to pay
down Laramee’s line of credit, instead of using the proceeds to
rescue Lares, was nade "because of Tobin and Fazzano's plan.”
Amended Conplaint  51. None of the conduct that allegedly
forced the receivership neets the statutory definition of
racketeering activity found at 18 U S.C. 8§ 1961(1). Plaintiffs
fail entirely to explain how the anorphous influences and pl ans
of Tobin, Fazzano, and Marcell o amount to bribery, extortion, or
mai | fraud.

Looki ng beyond t he pl eadi ngs, even the evidence adduced by
plaintiffs lends little support to their cause. Nothing in the
record, even when viewed in the light nost favorable to
plaintiffs, provides support for the conclusion that any of the
al | eged conduct of defendants amounts to bribery, extortion, or
mail fraud. 1In fact, plaintiffs’ evidence fails even to provide
a factual basis for the charges in the Anended Conpl ai nt.

Illustrative of the deficient nature of plaintiffs’ RICO
claimis the paucity of evidence linking defendants to actions of
Eastl and credit officials who actually nmade deci sions that
i npacted Laranmee and Lares. No reasonable jury could concl ude,
based on the evidence in the record, that any of the defendants

caused either the receiver of Lares or officials of Eastland to
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take retaliatory actions against plaintiffs to silence or harm
them Amazingly, in his sworn deposition testinony Laranee
concedes this total lack of an evidentiary basis. The follow ng
exchange between defense counsel and Laranee is typical of the
"evi dence" adduced by plaintiffs with regard to the all eged harns
suffered by plaintiffs as a result of Lares’ forced receivership:
Question: Do you have any facts to support your allegation
that Bentley Tobin and/or Matt Marcello directed
East| and Bank to oppose the distribution of nonies
to you in the receivership?
Answer : That’ s nmy feeling.
Question: Do you have any facts?
Answer : No

Questi on: Not your feelings.
Answer : No.

Laranee Deposition, vol. 111, at 115.

I n anot her exchange during this deposition, Laranee is
guesti oned about the basis for his claimthat Tobin and Fazzano
pressured Eastland to sever its credit relationship with
plaintiffs. Wen asked directly whether he was ever told by
anyone that Tobin and Fazzano had forced the bank to send the
1989 nortgage default letter, Laranmee responds in the negative.
The basis for his allegation, according to his own testinony, was
his "belief" that the conspiracy nust be so. Laranmee’s testinony
is replete with simlar declarations of his personal "belief,"
yet the evidence is devoid of facts that m ght |ead Laranmee to
forma reasonabl e inference that the specific charges in the
Amended Conpl aint are accurate. " ‘Mere allegations, or

conj ecture unsupported in the record, are insufficient to raise a
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genui ne issue of material fact.” " Horta v. Sullivan, 4 F.3d 2,

8 (1st Cir. 1993) (quoting August v. Ofices Unlimted, Inc., 981

F.2d 576, 580 (1st Cir. 1992)). Plaintiffs fail to satisfy even
the low evidentiary bar set by the "mere scintilla" standard for
measuring the sufficiency of the plaintiffs’ evidence on a notion

for summary judgnment. See Anderson, 477 U.S. at 252 ("The nere

exi stence of a scintilla of evidence in support of the
plaintiff’s position will be insufficient; there nust be evidence
on which the jury could reasonably find for the plaintiff.").

In summary, plaintiffs’ alleged injury based on the | oss of
the DET | ease is barred by the statute of limtations applicable
to civil RICO actions. The injury based on the forced
receivership is an inadequate basis for a R CO charge for either
of the two reasons discussed -- the statute of limtations bar or
the failure to establish predicate acts of racketeering activity.
Accordingly, plaintiffs’ R CO cause of action fails as a matter
of law. Unable to establish that they have been "injured in
[their] business or property” in a way that would entitle themto
civil renedies, plaintiffs’ resort to the federal anti-
racketeering statute is unavailing.

V. The State Law Counts

This Court declines to exercise jurisdiction over the
remai ning state law counts in the Anrended Conplaint. Because
plaintiffs cannot establish diversity jurisdiction, this Court
could consider their state | aw clainms only under the suppl enental

jurisdiction doctrine. The relevant statute states that "in any
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civil action of which the district courts have ori gi nal
jurisdiction, the district courts shall have suppl enental
jurisdiction over all other clains that are so related to clains
in the action . . . that they formpart of the sane case or
controversy.” 28 U S.C. § 1367(a). This Court has power to hear
both state and federal clains if they all would ordinarily be

expected to be tried in one judicial proceeding. See Penobscot

I ndian Nation v. Key Bank of Miine, 112 F.3d 538, 563-64 (1st

Cr. 1997); Coastal Fuels of Puerto Rico, Inc. v. Caribbean

Petrol eum Corp., 79 F.3d 182, 190 (1st Gr. 1996). 1In

particular, "[t]he state and federal clains nust derive froma

common nucl eus of operative fact." United Mne Wirkers v. G bbs,

383 U. S. 715, 725 (1966). However, the exercise of suppl enental

jurisdiction is discretionary. See Penobscot, 112 F.3d at 564;

Roche v. John Hancock Mut. Life Ins. Co., 81 F.3d 249, 256-57

(st Cir. 1996). 1In exercising this discretion, the district
court should "take into account concerns of comty, judicial
econony, conveni ence, fairness, and the like." Roche, 81 F.3d at
257.

The statute granting the district courts suppl enment al
jurisdiction explicitly states that this Court may decline to
exercise its discretion if it has dism ssed all clainms over which
it has original jurisdiction. See 28 U S.C. 8§ 1367(c)(3);
Penobscot, 112 F.3d at 564. 1In the case sub judice, no federal
clainms remain, leaving only a raft of state comon | aw and

statutory causes of action. This Court, m ndful of the concerns
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of federalismand wary of wasting federal judicial resources,
declines this opportunity to interpret state lawin a matter
devoid of any federal interest. The United States Suprene Court
has counsel ed as nmuch. The Court has explained that when al
federal law clains are elimnated fromthe case before trial, in
t he usual case the balance of factors to be considered should

| ead the court to conclude that the "state clains should be

dismssed as well." Gbbs, 383 U S. at 726; see Carnegi e-MlIlon

Univ. v. Cohill, 484 U. S. 343, 350 n.7 (1988). Therefore, the

state law clains are dismssed for |ack of subject matter
jurisdiction.

CONCLUSI ON

For the forgoing reasons, defendants’ Mtions for Summary
Judgnent on Count Il are granted. Judgnent as to Count Il wll
be entered in favor of all defendants. Although two defendants
did not nove for summary judgnment, it is clear that those
defendants (D Prete and Ml licone) are also entitled to sunmary
judgnment for the reasons explained in this decision. The Court
declines to exercise supplenental jurisdiction on the renainder
of the counts in the Amended Conplaint. Therefore, Count | and
Counts Il through XI are dism ssed without prejudice for |ack of
subj ect matter jurisdiction.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
April , 1999
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